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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF VERMONT 

 
 
 
 
 

__________________________ 
 
In re: 

Arnold Campney and 
Peggy A. Campney,        Chapter 7 

Debtors.      Case # 12-10961 
__________________________ 

 
ORDER  

GRANTING RELIEF FROM STAY 
TO ALLOW FORECLOSURE TO PROCEED 

 
On December 27, 2012, Provident Funding Associates, L.P.  (hereafter “Provident”) filed a 

motion for relief from the automatic stay (doc. # 5) to continue a foreclosure action against the Debtors’ 

primary residence, located at 266 Creek Road, Clarendon, Vermont (the “Property”). Provident averred in 

its motion that the Debtors had executed a promissory note on March 26, 2007 in the original principal 

amount of $310,000 in favor of E-Loan, Inc., and Provident subsequently had taken possession of, and 

interest in, the note through assignment.  Provident also asserted that the Debtors were behind in 

payments, that a title search revealed five additional liens for a total of $443,460.58 in encumbrances 

against the Property, that the Debtors’ petition valued the Property at $399,000.00, and therefore that 

Provident’s interest was not adequately protected and there was cause for relief from stay. 

On January 9, 2013, Joan Campney filed a response in opposition to Provident’s motion for relief 

from stay (doc. # 15), requesting the Court deny Provident’s motion and find Provident to be an 

unsecured creditor.  Ms. Campney acknowledged that Provident was the plaintiff in a pending foreclosure 

action in Superior Court, but pointed out that it was the fourth suit Provident had filed1

                                                 
1  Ms. Campney recounted the tortured history of this foreclosure suit to include three dismissals of Provident’s attempts to 
foreclose on the Property: the first foreclosure action was “voluntarily non-suited by Provident,” the second action was 
dismissed by the Court due to  Provident’s failure to prosecute its case, the third action was dismissed for similar reasons, and 
the fourth action was dismissed against her, on her motion. Ms. Campney also asserted that the current foreclosure action only 
persists because the Debtors did not seek dismissal under Rule 41. The procedural history is more specifically articulated in 
Judge Teachout’s decision, a copy of which is attached to this Order as Exhibit 1. 

 seeking to 

foreclose on the Property, and that the Honorable Mary Miles Teachout, of the Rutland Superior Court, 
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had issued a decision on June 26, 2012 denying Provident the right to foreclose on Ms. Campney’s 

interest2

On January 9, 2013 and January 11, 2013, the chapter 7 case trustee and the Debtors, respectively, 

filed objections to Provident’s motion for relief from stay in which both parties adopted the rationale set 

forth in Ms. Campney’s objection (doc. ## 16, 19).  In addition, the Debtors asserted that if the Court 

denied relief from stay, and treated the Provident debt as unsecured, the Debtors would have sufficient 

equity in the Property to create a dividend for the Debtors’ general unsecured creditors (doc. # 19).  

 (doc. #15, Ex. # 1) (the “State Court Order”), a copy of which is attached hereto as Exhibit 1.  

Ms. Campney argued that, based on the proceedings in the Superior Court, and the Supreme Court’s 

decision not to entertain an appeal of the State Court Order, it was in the best interest of the Debtors, and 

all of the Debtors’ creditors, for this Court to deny Provident’s request for relief from stay and for it to 

determine the priority and validity of the Provident lien..   

On January 23, 2013, Provident filed a stipulated motion on behalf of all parties to continue the 

hearing on the motion for relief from stay from January 25, 2013 to February 19, 2013, which the Court 

granted (doc. ## 23, 25).  Among other reasons for more time, the parties recited that they “were 

discussing a sale of the property as a means to help resolve the inter-creditor dispute” (doc. # 23).  On 

January 29, 2013, Provident filed a reply to the three objections (doc. # 27), arguing that the objections 

should be overruled because the State Court Order “pertained solely to [Ms. Campney’s] interest in the 

Property” and did not affect the Debtors or impact the validity of Provident’s mortgage lien on the 

Property.  Provident also indicated that it intended to appeal the State Court Order with respect to Ms. 

Campney’s interest.  Provident concluded by arguing that any attack on its status as a secured creditor in 

this case was improper because none of the parties had filed an adversary proceeding to challenge the 

validity of its lien, as is required by Bankruptcy Rule 7001(2)3

At the hearing on February 19, 2013, the parties indicated they had preliminarily discussed a 

settlement under which the trustee would sell the Property and distribute the proceeds through the 

bankruptcy case, and they would like additional time to explore that option further. Provident pointed out 

that the parties first needed a proper valuation of the Property, and, before a sale could take place, they 

needed to reach a consensus on how the proceeds would be distributed among the numerous junior lien 

holders.  Provident also reiterated its arguments in support of relief from stay.  The Court continued the 

matter to March 26, 2013 to allow the parties more time to pursue a settlement through a valuation and 

.  

                                                 
2   Schedule D lists Ms. Campney as a secured creditor holding a second lien on the Debtors’ residence for $38,677.95.  
 
3  Rule 7001 sets forth a list the types of proceedings that must be initiated through an adversary proceeding and includes “(2) 
A proceeding to determine the validity, priority, or extent of a lien or other interest in property, other than a proceeding under 
Rule 4003(d) [relating to certain objections to discharge not relevant here]”  Fed. R. Bankr. P. 7001(2).  
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sale of the Property.  The parties subsequently filed a stipulation to continue the hearing to April 12, 2013 

(doc. # 37).  

At the hearing on April 12, 2013, the parties indicated the appraisal would not be ready for at least 

two more weeks and they anticipated they would probably be able to reach a settlement once they 

obtained a reliable valuation figure.  The Court ordered the Debtors to cooperate with the appraisers and 

continued the matter until May 21, 2013.  At the hearing on May 21, 2013, Provident informed the Court 

that the appraisal of the Property had been completed and circulated to all interested parties and no one 

had objected to the appraiser’s conclusion.  The trustee stated he had made a settlement offer to Provident 

based upon the sale of the property and the Property was currently listed for sale.  The trustee also 

indicated that the Debtors seemed inclined to accept the settlement agreement, and the parties were still 

evaluating the value, if any, of the junior lien holders’4

At the hearing on July 16, 2013, Provident reported that the Property had been appraised at 

$340,000.00, the balance owed on Provident’s mortgage was approximately $370,000.00, the total value 

of the liens against the Property was approximately $411,000.00, and if the Property were sold through 

the bankruptcy case there would need to be some funds set aside for unsecured creditors (a “carve-out”) 

and a commission paid to the trustee.  Its conclusion was that it would likely recover less though the 

bankruptcy sale than it would in the foreclosure action.  Based upon these facts and figures, Provident 

announced it was rejecting the trustee’s settlement offer.  Provident contended the uncontested value of 

the Property and assessment of the liens against the Property made clear that it was entitled to relief from 

stay under 11 U.S.C. § 362(d).  Thus, it renewed its request for that relief so it could pursue the 

foreclosure action in the Superior Court and file an appeal of the State Court Order.

 interests in the Property.  Provident disclosed it 

was preparing to make a counter offer; it appeared the case was headed for a settlement.  At the parties’ 

request, the Court continued the matter to July 16, 2013.   

5

At this hearing, all of the parties identified the key issue in this contested matter to be the scope 

and meaning of the State Court Order, and in particular, the impact of that Order on the rights of the 

chapter 7 trustee, Ms. Campney and Provident. Construing and applying that Order in this bankruptcy 

case would require this Court to address several questions, including: Is Provident still a secured creditor?  

If so, is its interest in the Property subordinate to the interest of Ms. Campney? Is Provident permanently 

estopped from foreclosing Ms. Campney’s interest? Or, does the State Court Order effectively strip 

Provident’s lien and render Provident wholly unsecured as to the Property?

  

6

                                                 
4  These are the liens that are junior to the interest of both Provident and Ms. Campney in the Property. 

 Ms. Campney urged this 

 
5  Ms. Campney has filed a copy the Vermont Supreme Court’s order denying Provident’s interlocutory request for permission 
to appeal the State Court Order, see doc. # 37; Provident has asserted it will seek appellate review in the future. 
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Court to exercise its equitable powers and declare the rights of the parties under the State Court Order.  

However, under these facts and circumstances, and out of respect for State law, the Court finds it most 

appropriate to abstain from making those determinations.7

If the State court determines that Provident does not have the right to foreclose any interest against 

the Property and dismisses the foreclosure action, then the trustee will administer the Property, as 

property of the bankruptcy estate, through the bankruptcy case.  Alternatively, if the State court 

determines that Provident has the right to foreclose its interest against the Property, then the foreclosure 

action will proceed and it is unlikely the bankruptcy estate will have any interest in the Property to 

administer.  

 The State court is more familiar with the facts 

and procedural history of Provident’s many attempts to enforce its rights against the Property, and is in 

the midst of an active foreclosure action.  It is best situated to determine the nature, validity and priority 

of Provident’s rights against the Property. Moreover, in light of the time that has passed while the parties 

were attempting to resolve their inter-creditor disputes, this Court does not believe that deferring to the 

State court to make this determination would cause an undue delay in the administration of the bankruptcy 

case.  

In sum, THIS COURT FINDS it is consistent with 28 U.S.C. § 1334(c), most practicable, and in 

the best interest of the bankruptcy estate, for the State court to determine the relative rights of the parties 

who claim a lien on the Property, and in particular, to determine the rights of Provident vis a vis the 

Property.   

THE COURT FURTHER FINDS that Provident has demonstrated cause for relief from stay to 

continue the pending foreclosure action pursuant to 11 U.S.C. § 362(d). 

Accordingly, IT IS HEREBY ORDERED that Provident’s motion for relief from stay is granted to 

allow Provident to proceed with the foreclosure action against the Property and obtain a final 

determination as to the nature, validity and priority of Provident’s interest in the Property.   

IT IS FURTHER ORDERED that the case trustee shall enter his appearance, and participate to the 

extent necessary to advance and protect the bankruptcy estate’s interests in the Property, in the State court 

foreclosure action.  

IT IS FURTHER ORDERED that once the State court determines the nature, validity and priority 

of Provident’s interest in the Property, Provident shall promptly notify this Court by filing in this 

bankruptcy case a copy of that State court decision; and if the State court determines Provident has no 

                                                                                                                                                                            
6  In this event, there would be equity in the Property which the trustee would liquidate and disburse to all unsecured creditors 
pro rata. 
7  “Except with respect to a case under chapter 15 of title 11, nothing in this section prevents a district [or bankruptcy] court in 
the interest of justice, or in the interest of comity with State courts or respect for State law, from abstaining from hearing a 
particular proceeding arising under title 11 or arising in or related to a case under title 11.” 28 U.S.C. § 1334(c)(1).   
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right to enforce its rights against the Property, the trustee shall set a status conference in this case to 

establish a procedure for determining the validity and priority of the various liens against the Property and 

the most expedient means for liquidating the Property.  

 SO ORDERED.  
 
 
         __________________  
Burlington, Vermont       Colleen A. Brown 
July 18, 2013        United States Bankruptcy Judge 

 










